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Proposals by the Secretary of State for the Environment [and the 
Secretaries of State for Scotland and Wales] for legislative changes 
relating to Ancient Monuments. Consultation in England, Scotland and 
Wales is proceeding in parallel. 



Introduction 

1. The Ancient Monuments and Archaeological Areas Act 1979 (as 
amended by the National Heritage Act 1983 in respect of England) is 
the primary legislation in operation to safeguard ancient monuments 
and archaeological remains. It does so principally through the 
scheduling of ancient monuments, which has been in operation for over 
100 years, and the system of controlling works to scheduled monuments 
which operates through the scheduled monument consent procedure. 



2. ^ "the Act also includes powers relating to the 
acquisition and guardianship of ancient monuments. Part II (which has 
not bvr>en used in Scotland or Wales ) , provides for the designation of 
Areas of Archaeological Importance (AAI’s) within which potential 
developers are required to give six weeks notice of any proposals to 
disturb the ground following which the nominated ' investigating 
authority' has power to enter the site and carry out an excavation 
within 4% months, if this is considered necessary. Five AAI ' s have 
been designated to date - the historic centres of Canterbury, Chester, 
Exeter, Hereford and York. 



3. The Department of the Environment has recently issued guidance 
to planning authorities, developers and archaeologists in England on 
how archaeology should be handled within the planning process: - 
"Planning Policy Guidance Note 16: Archaeology and Planning". This 
note confirms the materiality of archaeology as a planning 
consideration and seeks to ensure that all archaeological remains are 
taken fully into account in consideration of potential development 
proposals. Consultation has taken place in Wales on draft guidance 
on similar lines and is shortly to take place in Scotland also. 

4. In order to extend the protection of the Act to further ancient 
monuments which merit it, English Heritage has embarked on a 
comprehensive review, the Monuments Protection Programme (MPP), of the 
entire stock of ancient monuments and archaeological remains in 
England, and in the light of that will put forward recommendations to 
the Secretary of State for additions to the current schedule. This 
exercise will lead to a considerable increase in the numbers of 
monuments which are scheduled. 

5 . The Government continues to seek further ways to improve the 
framework of controls that exist to protect the archaeological 
heritage and announced in the Environment White Paper - "This Common 
Inheritance" its intention to issue a consultation paper suggesting 
measures to improve the 1979 Act. This paper sets out those measures 
which experience of operating the 1979 Act has shown to be the most 
pressing. Comments are invited on these proposals, and should be sent 
to Mr H. F. F. Knottley, Department of the Environment, Heritage 
Division, Room C9/08A, Marsham Street, London SWIP. 
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( i ) Removal of finds from scheduled sites 



In February 1988 the Department of the Environment and 
Welsh Office issued a consultation paper on portable antiquities: 
the basic question posed by the review was whether there should 
be a national system for the recording of casual archaeological 
finds and if so how it should work. Some 110 responses were 
received and were carefully considered by the Department of the 
Environment and Welsh Office. The conclusion to this review, 
(which was supported in Scotland, although a consultation paper 
was not issued there, ) was announced by Lord Hesketh in a debate 
on Museums and Galleries in the House of Lords on 13 December 
1989; this was that there is a valid public interest in the 
knowledge represented by casual archaeological finds, but that 
it was not so great as to warrant a compulsory reporting system 
for finds in England and Wales. There was however a case for 
strengthening the controls over finds from scheduled sites. It 
is therefore proposed to make the removal of finds from scheduled 
sites without consent an offence (at present ‘ it is not unless 
finds are discovered through the use of a metal detector - see 
S.42 of the 1979 Act) . Such a measure will signif icantly tighten 
the control on scheduled sites and lessen the loss of important 
archaeological information. The DOE and Cadw are also 
considering non-legislative measures to advise on the handling 
of casual archaeological finds on unscheduled sites. Although 
a similar consutlation paper was not issued in Scotland, the 
conclusions of the review are supported by the Secretary of State 
for Scotland. 

( ii ) Definition of ’damage* to scheduled monuments 

At present it is an offence under section 2(2) (a) of the Act 
to damage a scheduled monument in any way without consent . In 
prosecutions for breaches of the Act it has often been difficult 
to prove 'damage’; (a) because some courts are reluctant to 
convict unless there is clear evidence of damage to structures 
and (b) because it can be difficult to obtain evidence of damage 
to buried remains without further excavations which cause further 
damage in themselves. Where structures are involved it will 
clearly be important to ensure that damage to them is controlled, 
but many archaeological sites will comprise earth works or 
important stratigraphical deposits which can be damaged 
irreparably by disturbance of the ground. It is therefore 
proposed to specify that, in addition to the restrictions in 
section 2(2)(a)-(c) of the Act, any disturbance to land, in, on 
or undex^ which there is a scheduled monument requires consent. 



(iii) Urgent works in Interests of health and safety 

If unauthorised works to a scheduled monument are carried 
out, it is a defence under section 2(9) of the 1979 Act to prove 
that they were urgently necessary in the interests of health and 
safety and that the Secretary of State was given notice of the 
need for the works as soon as reasonably practicable. It is 
proposed to tighten this by providing that such works should also 
be limited to the minimum measures immediately necessary (a 
similar provision applies in respect of listed buildings - see 



S9(3) of the Planning (Listed Buildings and Conservation Areas) 
Act 1990. ) 



( iv) Remove ’ignorance defence' 

It is currently a defence under section 2(8) of the 1979 Act 
to prove that unauthorised works to scheduled monuments were 
carried out in ignorance that the area was scheduled. A number 
of conservation bodies argue that this defence should be removed 
(it is not paralleled in listed building legislation, for 
example) although to do so could appear somewhat draconian when 
many scheduled monuments will not appear as visible structures. 
However it is fair to say that owners should know of scheduling 
(which is a land charge in England and Wales and is recorded in 
Sasines in Scotland) and others carrying out works should have 
sought the owner ' s /occupier ’ s permission. Comments are invited 
on whether it would be reasonable to remove this 'ignorance' 
defence. 

( V ) Provision for Urcrent Repairs 

Under the listed building legislation (sections 54 and 55 
of the 1990 Act) local authorities or English Heritage 
(authorised by the Secretary of State for the Environment) can 
carry out urgent repairs to listed buildings and charge the owner 
(who can appeal to the Secretary of State against the costs). 
Section 5(3) of the monuments legislation enables English 
Heritage to carry out repairs with the Secretary of State's 
authorization, but does not provide for recovery of the costs. 

The DOE has already consulted on a proposal to give English 
Heritage powers to carry out such works without prior 
authorization in respect of listed buildings (but with some 
provision for consultation or notification). If Ministers decide 
to proceed with this proposal it would be logical to do the same 
for monuments. Given the prominent role of Local Authorities as 
set out in the recently published PPG on Archaeology and 
Planning, it would also be logical to extend similar powers to 
Local Authorities. 



The provision for charging an owner could also be introduced 
but under the 1979 Act there is no obligation, of any sort, on 
an owner to repair (hardly surprising in the case of monuments 
which have no obvious practical use). Such a proposal therefore 
wouj-vj r^sprcrseii c- a fundamental alteration to Ancient Monument 
legislation, because it would be tantamount to reguiring an owner 
to repair and if he does not then he may be liable for the cost 
of repair . It is not therefore proposed to introduce provision 
for this recovery of costs . 



(vi) Definition of 'ancient monument' 

There is a discrepancy between the 1979 Act (where 'ancient 
monument' is defined in Section 61 (12) as a scheduled monument 
or one which in the opinion of the Secretary of State is of 
public interest) and the National Heritage Act 1983 (where under 
section 33(8) it can include one which English Heritage consider 
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important). Since some of the provisions of the 1979 Act empower 
English Heritage to give grants for monuments, it could be 
logical to extend the definition to enable them to determine 
which sites should benefit from such grant provisions. A 
consequent repeal of some sections of the 1979 Act would then be 
desirable (ie S17(9), S24(36) and S54(1A)). 

(vii) Payment of management agreements 

At present English Heritage can pay money to occupiers of 
monuments, or to persons with an interest in the land, as part 
of agreements controlling management of the monuments. Similarly 
the Secretary of State or a local authority may enter into such 
an agreement. The Department considers that this power could be 
extended to enable agreements to be made with other organisations 
which might usefully be involved in such agreements. In England 
it is proposed that the National Park Authorities ( and the Broads 
Authority) should be included as persons with whom such 
agreements may be made by English Heritage or the Secretary of 
State, as they may often be involved in the management of the 
land even if they have no legal interest. 



DC S - Heritage Division 
Ap ril 1991 
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